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OPINION AND AWARD

Introduction

This case concerns the union's claim that the mechanical equipment sequence at no. 7 blast furnace had
established the exclusive right to operate C cranein the mason building. The case wastried at the
company's offices in East Chicago, Indiana on February 19, 1993. Jim Robinson represented the union and
Pat Parker presented the company's case. Both sides filed pre-hearing briefs and submitted the case on final
argument.
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Background

The mason building is part of theno. 7 blast furnace department. The primary work accomplished in the
building isthe casting of trough covers, tilting runner covers and dag runner covers, all of which are
essential to the operation of the blast furnace. Jesse Avita, the raw materials supervisor of the department,
characterized the work performed in the mason building as maintenance work. He said the work 1oad is not
constant, but depends on the activity of the furnace. Initially, employees were scheduled in the mason
building around the clock. Over the years, the manning requirements have been reduced, in principal part
because of the change from brick coversto cast covers.

The position at issue in this case isthe tractor operator who had been assigned to the mason building. The
tractor operator was part of the no. 7 blast furnace mobile equipment sequence. When the company stopped
scheduling that position, it had been assigned only on day turn and its function was to operate atractor to
unload trucks and to operate a large pendant controlled crane in the mason building. In addition to the
change in refractory material, Avitatestified that there were other changes which increased the life of the
trough covers, and thus reduced the work load of the mason building. In addition, because fewer covers
wererepaired and the need for raw material was reduced accordingly, there were fewer trucks to unload.
Thus, in January 1990, the company stopped scheduling a tractor operator in the mason building. It
continues to schedul e the occupation in other areas of the blast furnace.

Thereis no dispute that among his other duties, the tractor operator operated a large pendant controlled
cranein the mason building. The union claims that the tractor operator operated the crane exclusively, or



nearly so, and that employees in the maobile equipment sequence therefore have established the right to this
work under the familiar principles set out by Arbitrator McDermott in Inland Award No. 813. Although the
company acknowledges that the tractor operator often operated the crane, and whileit characterizes the
tractor operator asthe employee of first choice for that assignment, the company denies that maobile

equi pment sequence employees have the exclusive right to the work. The company's defense is two-fold.
Fird, it assertsthat it isimproper to focus so narrowly on one crane in a department that houses many
pendant controlled cranes, most of which were not operated by empl oyees from the maobile equipment
sequence. Second, the company asserts that employees from other sequences often operated the crane at
issue, thus defeating any claim of exclusivity in the mobile equipment sequence.

Although the parties disagree about their proper characterization, there are three cranesin the mason
building. The crane at issue isalarge capacity crane that covers most of the mason building area. The
partiesreferred to it as crane C. Avitatedtified that, in addition to tractor operators, he has seen the crane
operated by mechanics, masons, labor leaders, and auxiliary repairmen. Most of these employees have the
responsibility of crane operation noted in their job descriptions. In addition to crane C, crane A islocated in
the polishing room. It, too, is pendant controlled and, in recent years, has been seldom used. Crane B isalso
asmall pendant controlled crane which isused by mechanics. Both cranes A and B arelocated in small
rooms, while crane C covers the mason building. The union characterizes cranes A and B as "hoists' and
assertsthat they should not properly be compared to the operation of crane C.

In addition to cranes A, B and C in the mason building, the company tendered aligt of thirty other cranes
located in the number 7 blast furnace department. All of the cranes are either pendant or radio controlled
and none of them is operated exclusively by the mobile equipment sequence. In fact, most of the cranes are
operated by mechanics and, the company asserts, are used astoolsin the ordinary job function of the
mechanic. The company claims that the same istrue of crane C. Buttressing Avita's evidence was the
testimony of Patrick Mullarkey, who had supervised a crew of mechanics and weldersin the mason
building. He testified that various occupations used crane C, including mechanics, masons, labor |eaders,
labor gang employees, and tractor operators. On cross examination, he estimated that maintenance

empl oyees accounted for 15 to 20% of the cran€'s operation.

The company's last witness was mason supervisor Price. Like the company's other two witnesses, he
testified that he had seen crane C operated by labor |eaders, masons, mechanics, "electrica people,” cable
inspectors, and tractor operators. The union questioned the relevance of the evidence about masons because
they arenot in the bargaining unit represented by Local Union 1010.

The union called several witnesses. Roy Church isalabor leader in the mason building. He testified that
before the elimination of the tractor operator his foreman told him that he was permitted to operate crane C,
but not for more than 30 minutes a day. Thetractor operator operated it the rest of the time. He said that on
the 3 to 11 turn when no tractor operator was scheduled, the company would move up a payl oader operator
(also from the mabile equipment sequence) to operate the crane. Jim Chenault was atractor operator in the
cast house. He testified that on 3 to 11 turn he was sometimes called to the mason building to operate crane
C. Bud Cole offered similar testimony. Reggie Brown was a tractor operator in the mason building until the
job was diminated. He testified that when he was at work, no one el se operated crane C. He also said that
when hewas working 3to 11 in the cast house, he or another mechanical equipment sequence employee
would be called to the mason building to operate crane C. Londale Micou, a mechanic, testified that before
1990 if herequired aload to be moved by crane C, the tractor operator would operate the crane.

The union's most important witness -- indeed, the most important witness in the hearing -- was Erwin
Bircher. He was the griever for number 7 blast furnace from 1983 to 1986. He testified that hefiled a
grievance on behalf of the mobile equipment sequence over the use of crane C by the labor leaders. The
grievance was resolved in the second step with an agreement that the labor leader could operate the crane
for up to 30 minutes a day but that al other operation was to be done by someone in the mechanical

equi pment sequence. The company ignored this testimony in its primary presentation on final argument but
had to addressit on rebuttal. Mr. Parker observed that the union had offered only oral testimony and had
submitted no paperwork to back up its interpretation of the settlement.

It istrue that the union offered no paperwork. Presumably, however, such evidence would have been
equally available to the company and, if Bircher's testimony was incorrect, the company could have
tendered the documents. Equally important, Bircher testified that the agreement was reached with, among
others, Dale Rosenow. Rosenow was present at the hearing, but did not testify. Given the lack of any
rebuttal, and my impression that Bircher was a credible witness, | must credit his testimony.

Discussion



Thisisan unusual case. | agree with almost every argument the company advances. | recognize the
difficulty with segregating out one piece of equipment and finding that a particular sequence has
established the exclusiveright to operate it, especially when thereisnearly identical equipment nearby that
requiresidentical skills. | recognize also that the employees of other sequences have operated this crane on
occasion. But for the testimony of Bircher, this would not be a difficult case.

In arecent case | noted the difficulty of identifying the appropriate body of work in disputes such asthis
one. In Inland Award 869 | reviewed some of the casesrelied on by the partiesin smilar disputes and
recognized the tendency of management and union to pull in different directions in establishing the rel evant
body of work. In general, the company tries to broaden the scope of work as much as possible, in order to
increase the likelihood that more than one seniority sequence has performed it. In this case, then, the
company urgesthat | look at all cranesin the no. 7 blast furnace department and not focus narrowly on one
cranein the mason building. In contrast, the union usually tries to narrow the focus, thus decreasing the
likelihood that more than one seniority sequence has performed the work. Here, for example, the union
would have melook at just crane C.

Frankly, I have difficulty understanding how just one crane among many in a department could form the
basis for a claim under the principles of Article 13, section 3 and Article 2, section 2. | have noted smilar
difficulty in other cases, adilemmal did not solvein Inland Award 869. | did recognize in that case,
though, that however else an appropriate body of work might be identified, it could be created by the
parties by agreement. That seemsto me to be the case here.

The position the company advocates in this case is fundamentally inconsi stent with the grievance
settlement testified to by Bircher. If, asthe company claims, it has maintained theright of assignment of
crane C, then why did it concede that the labor leader would operate it for only 30 minutes or less aturn?
If, asthe company now claims, it hasthe right to assign thework asit seesfit, presumably it would have
advised the union of that fact in the previous case.

| seelittle difference between the grievance Bircher testified to and the present case. There, as here, the
union claimed that it had the right to assign employees other than mobile equipment operatorsto operate C
crane. There, as here, the union asserted that the maobile equipment operators had the exclusive right to such
work. In the previous case, however, the company essentialy conceded the position the union now holds --
that the work of operating crane C properly bel onged to the mobile equipment sequence in the no. 7 blast
furnace. That concession continues to haunt the company in this case.

The grievance procedure provides that no settlement reached at step 1 of the process can be used as
precedent in a subsequent case. This, however, was a step 2 settlement and thereisno similar provision
limiting its precedential significance. Theinferenceis, then, that the parties settled this case at alevel when
they understood their agreement could continue to bind them. | know of no other way to interpret the
grievance settlement than to say that it recognized that the work of operating crane C bel onged to the
mobile equipment sequence. It is not necessary to specul ate about why the parties agreed that the labor
leader could do up to 30 minutes of such work a day. Thiswas not an agreement that defeated the
jurisdictional rights of the mobile equipment sequence. Rather, it preserved them, but granted the company
alimited exception. The company cannot now claim that it has a free hand to assign the work asit seesfit.
That issue has already been settled.

Even though the grievance settlement is sufficient to establish the appropriate body of work, there remain
two company arguments. First, the company asserts that, agreement or no, the employees of other seniority
sequences al so performed the work. The evidence over thisisin conflict. I'm inclined to believe the
company witnesses who testified that they saw employees from outside the maobile equipment sequence
operate the crane, but | am not prepared to believe that this operation was incons stent with the so-called 30
minute rule (which is how the union witnesses described it), at |east following the grievance settlement.
The union'stestimony that mobile equipment employees were called to the mason building to operate the
crane suggests that the company did not fedl it was free to assign the work asit saw fit. It may be that other
empl oyees operated the crane more often prior to the grievance settlement. Any such operation prior to the
grievance settlement is not necessarily of any relevance since the settlement seems to be a recognition by
the company that it had no right to assign other than mobile equipment employees, except for limited
periods.

In addition, the company assertsthat if the operation of crane C is a separate body of work, the basis for the
assignment to the mobile equipment operators has changed, since thereis now much less work available
than before. Actualy, Mr. Parker did not address thisissue directly in closing argument, but the company
did introduce evidence about crane usage and it argued the matter in its brief. In support of its position, the



company introduced the results of a time study that indicated that on two days in 1991 and one day in 1992
the crane operated from alow of 17% of the turn to a high of 36% of the turn.

Although the union does not claim that its evidence is atime study, it too offered evidence of observations
of crane operation by a welder assigned to the maintenance building. He observed the crane on 12 days
selected at random. During that period, the average use per turn was more than four hours, ranging from a
low of less than two hoursto a high of more than seven hours. The company rightly points out that this was
not really atime study and it also questions whether the employee -- who worked wearing awelding visor -
- could accurately observe crane usage. That is alegitimate question, athough one might wonder whether
the requirement that he do other work might not mean that the welder understated rather than overstated the
usage of the crane<FN 1>

Neither of these time studiesisdirectly in point. The question before me is not how often the crane operates
now, nor even whether the company could now take the work away from the maobile equipment sequence,
Rather, the question is whether there was so little work left in 1990 that the duties were only residual. |
cannot conclude that such was the case on the basis of the record | have. The evidence submitted by the
parties indicates that the work still exists and that it existed in 1990, when the company acted. Moreover,
the amount of crane operation does not appear to me to be insignificant and there is no reason to believe
there wasless work in 1990 than currently exists. Moreover, the tractor operator had duties other than crane
operation to perform. Accordingly, | am unable to find that the amount of work at issue was merely
residual.

As| have observed in previous cases, the current restructuring at Inland Stedl leads to difficult
disagreements between the parties. | have no doubt that the company's action here served itsinterest in
efficient operation. In hisfinal argument, Mr. Parker observed that the changes made sense. That may be
so, but that is not properly my concern. | have observed in the past that labor arbitrators do not have a
roving license to do good. Our function is merely to interpret the agreement, and in this case the agreement
prohibited the company's action.

AWARD

The grievance is sustained. The company will provide a make-whole remedy.

/s Terry A. Bethel

Terry A. Bethel

April 24 1993

<FN 1>Contrary to the suggestion of Mr. Parker in final argument, the welder's status as a member of the
bargaining unit does not undermine the value of his evidence. At least, his status is no more damaging than
the fact that the engineer who performed the company's study is a member of management, or at least a
non-unit employee.



